

Opinion Editorial  

Why reduced assessment requests often fail
By Nico Theron, author of Practical Guide to Handling Tax Disputes and managing partner of Unicus Tax Specialists SA
[Durban, 04 November 2020] One of the ways in which a taxpayer may challenge an assessment by SARS is to request a reduced assessment.  Requesting a reduced assessment is one of the many remedies available to a taxpayer to challenge an assessment by SARS and is completely different to the remedy of objection and appeal, albeit ultimately aimed at achieving the same thing – a reduction in the tax assessed.  
In practice, requests for reduced assessments are notoriously difficult to get through. In my experience, part of the reason for this is that, unlike with the objection and appeal process, it appears SARS has no standard internal process in place to deal with such requests, nor does the Tax Administration Act (TAA)  prescribe a process. 
Another reason why these requests often fail is that SARS seems to take the view that requests for reduced assessments are only available to remedy very specific types of errors in assessments, such as typographical errors or errors made by the taxpayer when completing a tax return. However, SARS’ interpretation is not always entirely correct. Whilst this may be the case, the fact remains that if SARS does not allow the request, the assessment being challenged will not be reduced. 
The question then is, what are the taxpayer’s options when SARS declined a request for a reduced assessment? 
No objection lies against a decision by SARS not to allow a request for a reduced assessment (see Rampersadh and Another v Commissioner for the South African Revenue Service[footnoteRef:1]). The taxpayer can, however, launch an application to review SARS’ decision in terms of the Promotion of Administrative Justice Act, 3 of 2000 (“PAJA”). A review under PAJA entails a High Court application which takes time and unlike the case with an objection, there is no specific mechanism provided for in the TAA for the tax debt in the assessment being challenged, to be suspended. A review application under PAJA is often also accompanied by a High Court application to stay collection by SARS of the underlying tax debt pending finalisation of the review under PAJA.  [1: ] 

High Court applications are often considered expensive and time consuming. Another remedy, which is less formal, and which may be less expensive when compared to litigation, is to request an internal review by SARS of its decision not to allow the request for a reduced assessment. Section 9 of the TAA allows a taxpayer to request such a review by SARS of its own decision.  In practice, however, there appears to be no set internal process within SARS to deal with a review request under section 9, nor is there a process prescribed in the TAA. 
At one point, the practice was for these internal review requests to be submitted via SARS’ Complaints Management Office (CMO) which required the completion and submission of a form, and provided the impression that there existed a distinct procedure within SARS. Lately, however, requests for section 9 reviews submitted via the CMO tend to be rejected with the taxpayer advised to raise the request via the official who made the decision in the first place. 
This is not always constructive, especially if the review is required by a Senior SARS official (as is allowed under section 9). Practically speaking, nothing prevents a taxpayer from sending the review request under section 9 to a senior SARS official directly, however there is no list of contact details for senior SARS officials.
Further still, senior SARS officials are, understandably, very busy individuals who appear to have very limited capacity. This, in turn, creates delays – so much so that it is not always feasible to request such a review. 
The absence of (a) a set procedure for reduced assessment requests and review requests under section 9 and (b) the difference in opinion between taxpayers and SARS as to when a taxpayer may request a reduced assessment,  frustrates the taxpayer’s right to request a reduced assessment.  Whilst set procedures are prescribed for litigation under PAJA in the High Court, this is often too expensive. 
In light hereof, requests for reduced assessments often fail,  not  always because of the lack of merits, but because of the absence of set procedures and lack of understanding of the circumstances under which a reduced assessment may be requested and when such request may be allowed.  
The first step to resolving this issue is to ensure that the circumstances under which the taxpayer may request a reduced assessment is understood by both SARS and taxpayers. In the Practical Guide to Handling Tax disputes, I offer an interpretation of the relevant sections aimed at explaining the circumstances under which a taxpayer may request, and SARS allow, a request for a reduced assessment.     
[bookmark: _Hlk54178656]The Practical Guide to Handling Tax Disputes spells out taxpayer options, providing fair opportunity for taxpayers to fight their case and assisting in preventing the collection of taxes and penalties that are not due. This practical and technical guide offers various grounds for taxpayers to defend themselves against SARS, the remedies available and tactics for dealing with the pay-now-argue-later rule that SARS typically enforces. 
The Practical Guide to Handling Tax Disputes is available from the LexisNexis Bookstore for R546.25 Click here to order your Print or eBook version. Print ISBN: 9780639012674. eBook ISBN: 9780639012681
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