
In the matter between  
 

 
Hendrik Everhardus Grundling Du Preez  
And  
Ernest Venter t/a Ernest Venter Makelaars 

The complete determination can be viewed on our website at www.faisombud.co.za 

 
Mr Hendrik Du Preez, an 87-year-old farmer, whose full details are on file with this Office, lodged a 

complaint against Ernest Enter t/a Ernest Venter Makelaars, an Authorised Financial Services 

Provider, (FSP) with license number 15127. This license however only authorised the respondent to 

sell category 1 (one) financial products. This means he was not licensed to sell the Sharemax 

product, nor is there any evidence on record that he acted as a representative in terms of section 13 

of the Act. (Most of the brokers who sold Sharemax were section 13 representatives of USSA. If the 

respondent was such a representative, he did not disclose it to the complainant nor does he say how 

he was supervised in selling these products. If the respondent was not a representative then he 

acted illegally in selling the Sharemax product in terms of Section 7 of the FAIS Act.) 

 

The complaint arises from the loss incurred by the complainant as a result of investments made into 

the Sharemax property syndication. The investment into Shareamx had been recommended by the 

respondent who was not licenced, in his own right, to sell the Sharemax product. It is important to 

note that the complainant was approached by the respondent with the object of persuading the 

complainant to make investments in Sharemax. The visit was not at the instance of the complainant 

but was at the request of the respondent. The complainant indicated that he was not looking for 

investment opportunities. The respondent nevertheless wanted to introduce him to Sharemax 

investments.  

 

Furthermore, it is important to quote the complainants own words, which were significant: “Venter 

told me about Sharemax and although I was skeptical (sic) Venter assured me that Sharemax was a 

sound investment. He also advised that he is very confident in investing in Sharemax. He told me that 

Sharemax purchased properties, renovated it and ultimately rent it out. He advised me that if you 

invest in these properties the monthly interest will be paid to you.” Subsequent to this interaction 

and on the 27 November 2008 the complainant, invested R100 000 – 00 in Sharemax, Zambezi Retail 

Park Holdings Ltd (Zambezi). During November 2009 the respondent again approached the 
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complainant and convinced him to make a further investment of R100 000 on the 12 December 

2009, in Sharemax, The Villa Retail Park Holdings Ltd (the Villa). 

 

Over time Interest payments from Zambezi began decreasing and during July 2010, payments from 

both the Zambezi and the Villa investments stopped. Since July 2010 no further payments were 

received in respect of both investments. During August 2010 the complainant instructed the 

respondent to cancel the investments and get back his capital. The respondent merely gave an 

assurance that “everything was alright and we should be receiving our interest soon”.  There were no 

further interest payments and the complainant received no response from the respondent regarding 

the capital. After numerous attempts to liaise with the respondent the complainant approached the 

Office of the FAIS Ombud claiming the following: 

- That the respondent never made full and frank disclosures about the Sharemax investments, 

and that he had been deprived of the opportunity to make an informed decision. 

- The respondent only presented Sharemax investments and no other suitable alternatives. 

- That the respondent had overemphasized the benefits of the investment and did not alert 

him about the risks in investing in property syndications. 

- The complainant claims that he was never shown a prospectus regarding the two projects, 

and he doubts if the respondent carried out any independent verification into the projects 

nor does he appear to have gathered any relevant information about these projects. 

- That the respondent had never informed him what commission he received from Sharemax. 

- After payments ended, the respondent created an illusion that “everything was fine”, and 

the complainant believes that the respondent failed to give him accurate feedback and  

failed to act in his best interests. 

 

In accordance with the Rules on Proceedings of the Office of the FAIS Ombud the complaint was 

directed to the respondent for him to respond to the allegations made by the complainant. In his 

response, the respondent disputed the complainant’s version regarding the circumstances around 

the investment. The respondent claims that he had visited the complainant at the farm because the 

latter needed assistance with a Sanlam policy. It was on this occasion that he told the complainant 

about Sharemax. The respondent adds that the complainant is well informed about investments, 

that the complainant had already done his homework and came to the conclusion that Sharemax 

was the answer to his problem. Furthermore, the respondent claimed that complainant no longer 

wanted to invest in ABSA as his investments with ABSA only yielded an interest rate of 4 to 6%. The 

respondent was therefore of the view that the complainant was making an informed decision. The 



respondent therefore believed that he had acted in the best interests of his client and that he 

carried out his work “absolutely correctly”. He states that no one could predict that Sharemax would 

go wrong. (The respondent also appended a number of documents to his response in support of his 

claims. These documents are dealt with in greater detail in the determination.) 

 

In considering the complaint, the Ombud considered the questions below:  

- Did the respondent, in advising his client, conduct himself in terms of the General Code of 

Conduct for Authorised Financial Services Providers and Representatives (‘the Code’), in 

particular section 2 (acting honestly, fairly with due skill, care and diligence and in the 

interests of the client and the integrity of the financial services industry);  

- Did the respondent actually comply with the provisions of the following sections of the 

Code, Section 3 (1) (a) (i) and (iii); Section 7 (1) (a); Section 8 (1) (a) and (c) and Section 8 (2). 

These provisions talk to the quality of the information and representations made to the 

client; the making of full and frank disclosure about the investment; the consideration of the 

client’s risk profile and financial needs and enabling the client to make an informed decision.  

- Did the respondent act in breach of his contract with the complainant; and 

- Did the complainant suffer loss and if so, what was the cause of the loss and the quantum 

thereof? 

 

The undisputed facts which were relied upon for the resolution of this matter, may be summarised 

as follows: 

- The respondent had previously advised the complainant while he was an employee of ABSA 

Bank where complainant kept his account and made his investments, he therefore trusted 

the respondent’s advice; 

- The complainant made two investments of R100 000 each in Sharemax property 

syndications on the advice of the respondent; 

- The respondent requested a Sharemax consultant, MR Coetsee, to explain the investment to 

the complainant; 

- The respondent did not provide the complainant with a prospectus, this is in respect of both 

investments; 

- The respondent did not provide the complainant with full information in plain language 

regarding the nature of the investments, the respondent left it to Coetsee to do; 



- The respondent did not explain the risks in the investment to the complainant. On the 

contrary, the respondent does not deny that he informed the complainant that Sharemax 

was a safe investment and that he had invested his own funds into it;  

- The respondent informed the complainant that Sharemax purchased property and rented it 

out and eventually sold it at a profit for the benefit of investors; the respondent failed to 

point out that the Zambezi and The Villa were different from all the previous syndications 

marketed by Sharemax; 

- The respondent did not carry out a risk analysis nor did he carry out a need’s analysis, the 

respondent’s record of advice confirms this; 

- The respondent did not, on both occasions, offer the complainant any other or alternative 

financial products; 

- The respondent failed to point out to the complainant that Sharemax, in respect of Zambezi 

and The Villa, had no trading history and no independent means to pay commissions and 

investor returns and that in effect commissions and monthly interest payments were to be 

made out of investor funds; 

- The respondent failed to point out that Sharemax did not own any property; 

- The respondent failed to point out to the complainant that his funds were not going to be 

kept in an attorney’s trust account pending transfer of property that Sharemax was still to 

purchase and that investor funds were going to be used to make an unsecured loan to a 

developer; 

- There is nothing in the respondent’s client record to indicate why he considered Sharemax 

to be an appropriate investment for the complainant or at all. The only reason offered by 

the respondent is that the complainant wanted a higher return than what he was receiving 

from his existing investments; 

- The complainant lost his capital and there is no prospect that he will recover any part of it. 

 

Based on the undisputed facts and the conclusions that were made with respect to the requirements 

of the Act and the Code, the Ombud made the following findings: 

- The respondent failed to act honestly, fairly, with due skill, care and diligence; 

- The respondent failed to act in the interests of his client and by his conduct compromised 

the integrity of the financial services industry. The respondent contravened section 2 of the 

Code; 

- The respondent failed to provide full and frank disclosure of all the material information 

about the Sharemax product; 



- The respondent failed to enable the complainant to make an informed decision in 

contravention section 7 (1) (a) of the Code; and 

- The respondent failed to seek relevant information from the complainant and failed to 

provide appropriate advice. The respondent failed to identify a product that was appropriate 

to complainant’s risk profile and financial needs. The respondent contravened section 8 (1) 

(a), (b) and (c) of The Code. 

 

The fact that the respondent was in breach of the Act and the Code however does not on its own 

mean that he was liable for complainant’s loss. There must also be a breach of contract as well as a 

claim in delict. In this regard the Office of the FAIS Ombud as well as the Board of Appeal have 

consistently found that there exists a contract between an FSP and the client. As a result of this 

contract there was an express, alternatively implied term that the respondent, in carrying out his 

obligations, will comply with the provisions of the Act and the Code. For reasons already stated, the 

respondent was in breach of this term, a consequence of which was the loss of the complainant’s 

capital. 

 

The Ombud found that the respondent acted wrongfully and negligently, and that he was under a 

legal duty to disclose the material facts to complainant and that if he did not acquire these facts, e.g. 

by not reading the prospectus, then he acted in negligent breach of that duty. In the determination, 

the Ombud also went into detail as to what was expected from a reasonably competent FSP and 

whether a reasonably competent FSP would have advised the complainant differently. The Ombud 

was of the view that It is overwhelmingly clear that a reasonably competent FSP would have read 

and understood the prospectus and would not have advised a 79-year-old man to invest in a 

manifestly high-risk investment where there was a prospect of losing all his capital.  

 

In closing the Ombud addressed the respondent’s defence that he was not expected to foresee that 

the scheme would be found to have contravened the Banks Act nor could he have foreseen any 

delinquent conduct on the side of the directors of Sharemax. The Ombud explained that even if one 

accepts that the respondent could not reasonably have foreseen this, the respondent was expected 

to make an evaluation of the product from the prospectus and give advice based on the client’s 

requirements and tolerance for risk. He failed to do that and was therefore negligent, in this case 

possibly even dishonest, and he is accordingly liable for damages. 

 



The Ombud was therefore satisfied that both factually and legally causation had been established 

and as a result ordered the respondent to pay the complainant an amount of R200 000. 

 


